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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.
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Cases of Note

TORTS/CONSTRUCTION DEFECT: In Abraham v. T. Henry Construction, Inc. 
(Mar. 10, 2011), the Oregon Supreme Court held that common law negligence principles apply to 
a construction defect claim – notwithstanding a contractual relationship – as long as the property 
damage for which the plaintiff seeks recovery was a reasonably foreseeable result of defendant’s 
conduct. A negligence claim for personal injury or property damage that would exist in the ab-
sence of a contract will continue to exist unless the parties define their respective obligations 
and remedies in the contract to limit or foreclose such a claim (by supplanting the common law 
standard of care). (www.publications.ojd.state.or.us/S058073.htm)

ATTORNEY FEES: In Menasha Forest Prod. Corp. v. Curry County Title, Inc. (Mar. 25, 2011), 
the Oregon Supreme Court held that a third-party’s payment of attorney fees had no effect on the 
prevailing party’s entitlement to attorney fees “expended or incurred” in connection with an ac-
tion on a contract. The act or condition that causes a party to incur or become liable for or subject 
to an attorney fee is legally distinguishable from the act of paying for or otherwise satisfying a 
liability for that fee. (www.publications.ojd.state.or.us/S058450.htm)

CRIMINAL PROCEDURE/APPEALS: In State v. Fowler (Apr. 7, 2011), the Oregon Supreme 
Court held that an amended notice of appeal served and filed more than 30 days after the supple-
mental judgment it intended to appeal was not timely. Because the initial notice of appeal only 
specified the general judgment, neither the notice of appeal nor the amended notice of appeal 
gave the court of appeals jurisdiction over the supplemental judgment. (www.publications.ojd.
state.or.us/S058769.htm)

STATUTE OF LIMITATIONS/TOLLING: In Snyder v. Espino-Brown (Apr. 7, 2011), the 
Oregon Supreme Court held that, to prevent the tolling of the statute of limitations, a person who 
makes an advance payment must give the notice described in ORS 12.155 to each person who has 
a legal right to bring an action to recover damages for the injury to or destruction of the property 
for which the advance payment was made – not just to injured persons who file claims for pay-
ment before an advance payment is made. (www.publications.ojd.state.or.us/S058520.htm)

INHERITANCE TAX: In Force v. Dept. of Revenue (Apr. 7, 2011), the Oregon Supreme Court 
held that an estate’s state inheritance tax liability under ORS 118.010(2) is determined under 
pre-2001 federal estate tax law, pursuant to ORS 118.007 (2003 Or Laws ch 806). An IRS deter-
mination of federal tax liability (and state death tax credit) under the post-2001 federal tax law is 
therefore irrelevant. (www.publications.ojd.state.or.us/S058252.htm)

PREMISES LIABILITY/JURY INSTRUCTIONS: In Hammer v. Fred Meyer Stores, Inc. 
(Apr. 20, 2011), the Oregon Court of Appeals affirmed the trial court’s application of the res ipsa 
loquitur doctrine, finding that there was sufficient evidence to create a reasonable inference that 
the negligence that caused the store’s display shelf to flip up and injure plaintiff was more prob-
ably than not attributable to defendant. The appeals court also found that defendant’s generalized 
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objection to any instruction regarding res ipsa loquitur did not particularly assert that the uniform jury instruction inaccu-
rately stated the law. (www.publications.ojd.state.or.us/A142677.htm) 

BANKRUPTCY/FORECLOSURE: In the case of In re Names (May 13, 2011), the U.S. Bankruptcy Court for the Dis-
trict of Oregon found that the debtor’s failure to object to the defect in the notice of sale required by ORS 86.745(9) (regard-
ing the rights of residential tenants)  – which did not impact the debtor’s substantive rights – before the trustee conducted 
the sale and recorded the trustee’s deed precluded the debtor from arguing that the defect in the form of notice made the 
sale void. (www.orb.uscourts.gov/Judges/file_attachment/400402130511152804.pdf)

Thanks to Maureen DeFrank, PLF Claims Attorney, for her assistance with these cases.


